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CHILD ABUSE: HELPING KIDS WHO ARE HURTING
Almost all fifty states have mandatory reporting laws that require certain individuals to report suspected child abuse or neglect. 1 The laws uniformly require teachers and other school employees, among others, to
report suspected child abuse and neglect to appropriate child protection
agencies.2 Educators are particularly well positioned to discover abuse due
to their day-to-day interaction with students. Despite mandatory reporting

1. These parallel the federal Child Abuse Prevention and Treatment Act. ALA. CODE §§ 2614-1 to -13 (1986 & Supp. 1990); ALASKA STAT. §§ 47.17.010-.070 (1990); ARiz. REV. STAT.
ANN. §§ 8-531 to -546.10 (West 1989 & Supp. 1991); ARK. CODE ANN. §§ 12-12-501 to -517
(Michie 1987 & Supp. 1991); CAL. PENAL CODE §§ 11165-11174 (West 1982 & Supp. 1991);
COLO. REv. STAT. ANN. §§ 19-3-301 to -313 (West 1990 & Supp. 1991); CONN. GEN. STAT.
ANN. §§ 17-38(a)-(g) (West 1986 & Supp. 1991) (transferred to CONN. GEN. STAT. ANN. §§ 17a101 to -107); DEL. CODE ANN. tit. 16, §§ 901-909 (1983 & Supp. 1990); D.C. CODE ANN. §§ 21257 to -1351, 6-2101 to -2127 (1988 & Supp. 1991); FLA. STAT. ANN. §§ 415.501-.514 (West
1986 & Supp. 1991); GA. CODE ANN. §§ 19-7-4 to -5 (1991); HAW. REV. STAT. §§ 350-1 to -5
(1985 & Supp. 1990); IDAHO CODE §§ 16-1601 to -1631 (1979 & Supp. 1991); ILL. ANN. STAT.
ch. 23, paras. 2051-2061.7 (Smith-Hurd 1988 & Supp. 1991); IND. CODE ANN. §§ 31-6-11-1 to -22
(Bums 1987 & Supp. 1991); IOWA CODE ANN. §§ 232.67-77 (West 1985 & Supp. 1991); KAN.
STAT. ANN. §§ 38-1501 to -1530 (1986 & Supp. 1990); Ky. REv. STAT. ANN. § 620.030 (Baldwin
1989); LA. REv. STAT. ANN.

§

14:403 (West 1986 & Supp. 1991); ME. REV. STAT. ANN. tit. 22,

§§ 4001-4017 (West Supp. 1990); MD. CODE ANN. FAM. LAW §§ 5-701 to -715 (Supp. 1991);
MAss. GEN. LAWS ANN. ch. 119, §§ 51A-51G (West Supp. 1991); MICH. COMP. LAWS ANN.
§§ 722.621-.636 (West Supp. 1991); MINN. STAT. ANN. § 626.556 (West Supp. 1991); Miss.
CODE ANN. §§ 43-21-353, 43-23-9 (1972 & Supp. 1991); Mo. ANN. STAT. §§ 210.110-.165
(Vernon 1983 & Supp. 1991); MONT. CODE ANN. §§ 41-3-101 to 407 (1991); NEB. REV. STAT.

§§ 28-710 to -727 (1988 & Supp. 1990); NEv. REv. STAT. ANN. §§ 432B.010-.255 (Michie 1986 &
Supp. 1989); N.H. REv. STAT. ANN. §§ 169-C:29-:40 (1990 & Supp. 1991); N.J. STAT. ANN.
§§ 9:6-8.10-.20 (West 1976 & Supp. 1991); N.M. STAT. ANN. §§ 32-1-15 to 16 (Michie 1989 &
Supp. 1991); N.Y. Soc. SERV. LAW §§ 411-428 (McKinney 1984 & Supp. 1990); N.C. GEN.
STAT. §§ 7A-516 to -517 (1990); N.D. CENT. CODE §§ 50-25.2-02 to -14 (1989 & Supp. 1991);
OHIO REv. CODE ANN. §§ 2151.01 to -.031, 2151.421 (Anderson 1990 & Supp. 1990); OKLA.
STAT. ANN. tit. 21, §§ 843 -848 (West 1983 & Supp. 1992); OR. REV. STAT. §§ 418-740 to 755
(1989); 23 PA. CONS. STAT. ANN. §§ 6311-6333 (Supp. 1991); R.I. GEN. LAWS §§ 40-11-1 to -16
(1990); S.C. CODE ANN. §§ 20-7-480 to -690 (Law. Co-op. 1985 & Supp. 1990); S.D. CODIFIED
LAWS ANN. §§ 26-8A-1 to -29 (Supp. 1991); TENN. CODE ANN. §§ 37-1-401 to -413 (1991);
TEx. FAM. CODE ANN. §§ 34.01-.54 (West 1986 & Supp. 1991); UTAH CODE ANN.

§§

62A-4-

401 to -605 (1991); VT. STAT. ANN. tit. 33, §§ 4911-19 (Supp. 1990); VA. CODE ANN. §§ 63.1248.1 to -.17 (Michie 1991); WASH. REV. CODE ANN. §§ 26.44.010-.900 (West & Supp. 1991); W.
VA. CODE §§ 49-6A-1 to -10 (1986 & Supp. 1991); Wis. STAT. ANN. §§ 48.981 to -.982 (West
1990); WYO. STAT. §§ 14-3-104 to -215 (1986 & Supp. 1991).
2. The statutes mandate that certain classes of professionals report suspected cases of child
abuse, although who they require to report suspected abuse and neglect varies. "All fifty states
currently have laws or regulations that implicitly or explicitly mandate that teachers must act on
their suspicions." Robert J. Shoop & Lynn M. Firestone, MandatoryReporting ofSuspected Child
Abuse: Do Teachers Obey the Law?, 46 EDUC. L. REp. 1115 (1988). Educators as mandatory
reporters is the primary focus of this article.
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requirements, studies show that educators report a low percentage of the
child abuse cases they observe.3
Many reasons are suggested for educators' hesitance in reporting child
abuse and neglect. For instance, some educators may feel that they do not
have the expertise to identify abuse or neglect. Others are unaware of the
appropriate procedures for making a report. There are those who feel that
the responsibility of child abuse reporting falls on medical professionals and
the court system. Other educators fear that they will be sued or harassed if
they make a report. Some educators do not realize that they are required to
report abuse occurring outside as well as inside the school. Finally, some
hesitate to report abuse because of their concern for the safety of the child
involved.' This article will address these concerns. It will also discuss preventive measures, and offer insight to attorneys advising school boards and
educators on how to help "kids who are hurting."
I.

THE RESPONSIBILITY OF REPORTING

Victims of child abuse and neglect exhibit devastating consequences as
adults. Statistically, these individuals have lower IQs, a higher frequency of
suicide attempts, and more alcohol-related problems.5 Furthermore, they
are significantly more prone to become abusers themselves.6 Early detection and reporting of child abuse and neglect by educators can help eliminate its long-term consequences, and help prevent the continuing cycle of
abuse. Alfred Alschuler, a clinical psychologist and Professor of Education
at the University of Massachusetts, who works with adult victims of abuse
and neglect, states: "[I]elping to stop child abuse and neglect simultaneously contains the long term human costs, like spotting and stopping a contagious disease before it becomes an epidemic." 7 Schools are the only
societal institutions that have continual daily access to children. Outside of
3. NADINE ABRAHAMS ET AL., TEACHERS CONFRONT CHILD ABUSE: A NATIONAL SURVEY OF TEACHERS' KNOWLEDGE, ATrITUDES, and Beliefs 2 (The National Committee for the

Prevention of Child Abuse Working Paper No. 846, 1989); see generally Shoop & Firestone, supra
note 2; Janet Mason & L. Poindexter Watts, The Duty of School Personnel to Report Suspected
Abuse and Neglect, SCH. L. BULL., Summer 1986, at 28.

4. See Shoop & Firestone, supra note 2, at 1117-18.
5. See generally John S. Wodarskik et. al., Maltreatment and the School-Age Child: Major
Academic, Socioemotional, and Adaptive Outcomes, 35 Soc. WORK 506 (1990); ANN COHN ET
AL., PREVENTING ADULTS FROM BECOMING CHILD SEXUAL MOLESTERS (The

National Com-

mittee for the Prevention of Child Abuse Working Paper No. 825, 1985).
6. Daniel Goleman, Sad Legacy of Abuse: The Search for Remedies, N.Y. TIMES, Jan. 24,
1989, at C1 (studies show that as many as one-third of abused children become abusive as adults).
7. Alfred Alschuler, Foreward to CYNTHIA C. TOWER, HOW SCHOOLS CAN HELP COMBAT
CHILD ABUSE AND NEGLECT 12 (2d ed. 1987).
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the family, schools can be considered one of the most important influences
in a child's life. Teachers must use this source of information wisely, and
make reports of suspected abuse.
Reporting can also prevent cases from becoming so severe that they require medical or court involvement. Often by the time a case reaches the
medical profession or the courts, the abuse has become excessive. Educators must intervene as soon as abuse is suspected, and prevent extensive
harm from occurring.
A.

Identifying Abuse

Many resources are available to assist school districts in educating
school personnel to recognize signs of physical abuse, physical neglect,
emotional maltreatment, and sexual abuse.' Lists containing indicators of
abuse in children and families can be obtained from both national and local
organizations.9 Information is also available that suggests certain groups of
children are more susceptible to abuse. For example, children with special
needs tend to be more vulnerable to abuse.10 Additional information offers
insight as to when children may be more susceptible to abuse; one such
moment is report card time, when parents' expectations are high. I1
B.

Reporting Abuse

Wisconsin requires that a mandatory reporter have:
reasonable cause to suspect that a child seen in the course of professional duties has been abused or neglected or having reason to be8. Literature is available from many organizations such as the National Committee for Prevention of Child Abuse in Chicago, Illinois, the Wisconsin Committee for Prevention of Child
Abuse in Madison, Wisconsin, the Department of Child Abuse and Sexual Assault Prevention and
Intervention at the Department of Public Instruction in Madison, Wisconsin, the National School
Board Association in Alexandria, Virginia, and the National Education Association in Washington, D.C.
9. See generally AMERICAN PROSECUTORS RESEARCH INSTITUTE NATIONAL CENTER FOR
PROSECUTION OF CHILD ABUSE, INVESTIGATION AND PROSECUTION OF CHILD ABUSE (1987);
I. DAVIS, DEALING WITH CHILD SEXUAL ASSAULT AND ABUSE: A RESOURCE AND PLANNING
GUIDE (Wisconsin Department of Public Instruction, 1986); DIANE D. BROADHURST, U.S.
DEP'T OF HEALTH, EDUC., AND WELFARE, Pub. No. 79-30172, THE EDUCATOR'S ROLE IN THE
PREVENTION AND TREATMENT OF CHILD ABUSE AND NEGLECT (1979) (government manual for
educators on identification, treatment, and prevention of child abuse and neglect).
10. See June B. Mullins, The Relationship Between Child Abuse and HandicappingConditions, 56 J. SCH. HEALTH 134 (1986); see, e.g., Jane Doe "A" v. Special Sch. Dist. of St. Louis
County, 901 F.2d 642 (8th Cir. 1990) (civil rights action against a school bus driver and school
district for allegedly abusing handicapped students).
11. See Maura Demet, Report Card Time Tests Parents, Too, MILWAUKEE J., June 3, 1990,
at G3; Kathleen Ostrander, Child-Abuse Charge Tied to School Grades, WIS. ST. J., Dec. 11, 1990,
at 1A.
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lieve that a child seen in the course of professional duties has been
threatened with abuse or neglect and that abuse or neglect of the
child will occur. 2
"Reasonable cause to suspect" exists when a person of ordinary intelligence
would decide that "there is a reasonable basis to suspect that child abuse
has occurred."4 1 3 Once abuse is suspected, a mandatory reporter must initi1
ate a report.
Issues may arise when an educator gathers information to legitimize a
report. Such issues may concern whether a teacher can confer with other
teachers, whether parents must be informed before their child is interviewed
about suspected abuse, and whether the examination of a child's body, in
order to substantiate susicions and provide a reasonable basis to make a
report, constitutes an illegal search.
C. Conferring with Others
A teacher may wish to confer with other professionals before reporting
suspected child abuse to the appropriate authorities. A second opinion may
provide the potential reporter with additional information supporting a reasonable suspicion that abuse or neglect is occurring. However, it is the initial reporter who must follow through, and ensure a report is made. He or
she is the responsible party. Since Wisconsin law is directed toward the
"individual" teacher, the reporting of a suspicion of child abuse to a principal or co-worker may not fulfill a teacher's statutory duty. 5
Educators want to feel confident that a report is legitimate. The laws
that mandate reporting generally require a report when there is "suspicion"
or "reason to believe."' 6 However, there is no law that requires the reporter to have proof that child abuse has occurred. Waiting for proof may
involve grave risk to the child because proof may be long in coming. A
report of suspected child abuse and neglect states that a child may be an
abused child. Proof is to be left to the proper authorities who are specially
trained in handling these sensitive situations.

12. Wis. STAT. § 48.981(2) (1990). See also State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42
(Ct. App. 1986) (discussing the construction of § 48.981).

13. State v. Hurd, 135 Wis. 2d at 272-73, 400 N.W.2d at 45.
14. In Wisconsin a mandatory reporter "shall immediately inform, by telephone or person-

ally, the county department or the sheriff or city police department of the facts and circumstances
contributing to a suspicion of child abuse or neglect or to a belief that abuse or neglect will occur."
Wis. STAT. § 48.981(3)(a) (1990).
15. Id.
16. See statutes cited supra note 1.
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D. Interviewing Children
In Wisconsin, the County Department of Social Services or the Human
Services Department has the authority to interview a child outside the
child's home or living quarters, without the permission of the child's parent,
guardian, or legal custodian, if there has been a report of abuse, neglect, or
threatened abuse or neglect. 17 The Wisconsin Attorney General has opined
that public school personnel are not required to notify a child's parents
before permitting the child to be interviewed on school property.1 8 In
Landstrom v. Illinois Department of Children and Family Services,19 the
school's principal, a social worker, a nurse, and a teacher interviewed two
children suspected of being abused without contacting the parents. In fact,
they interviewed one of the children a second time even after the parents
made their objections known. The parents filed a Section 1983 action and
accused the school personnel of violating the student's right to be free from
unreasonable questioning. The court decided that in this case, the school
and its employees were protected from the Section 1983 claim through
qualified immunity.20
In Wisconsin, a person investigating a claim of suspected child abuse
may choose to interview the child without the educator present. 21 A county
Department of Social Services staff member can insist upon a private interview if including school personnel would prevent disclosure, or frustrate the
ability to obtain useful information. On the other hand, if a county department staff member wanted to include school personnel, that action would
not be prohibited.22 The cooperation of a school teacher, counselor, or
other person with whom the child is familiar, may assist the interviewing
process and provide support to a frightened child.
E.

Physical Searches of Children

The Seventh Circuit also dealt with Fourth Amendment issues in Landstrom v. IllinoisDepartmentof Children and Family Services.2 3 In addition
to questioning the student, school personnel examined unexposed parts of a
first grader's body after she complained of soreness. 24 The court acknowledged that "nude physical examination is a significant intrusion into the
17.
18.
19.
20.
21.

WIs. STAT. § 48.981(3)(c) (1990).
79 Op. Att'y Gen. No. 9-90 (Mar. 8, 1990).
Landstrom v. Illinois Dep't of Children Family Servs., 892 F.2d 670 (7th Cir. 1990).
Id. at 680.
79 Op. Att'y Gen. No 9-90 (Mar. 8, 1990).

22. Id.

23. Landstrom, 892 F.2d 670.
24. Id. at 671-72.
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child's privacy," and that such inspections implicate "the closely related
legitimate expectations of the parents... , protected by the Fourteenth
Amendment, that their familial relationship will not be subject to unwarranted state intrusion." 2 5 The court also noted that the state has "extraordinarily weighty" interests in protecting children who are suspected of
being abused.26 Thus, the implications of Fourth and Fourteenth Amendment interests must be balanced against the "extraordinarily weighty" interests of the state.
The court's review of the case law confirmed that a clear legal norm did
not exist for deciding cases involving searches where child abuse is suspected. However, other courts have concluded that public employees involved in child abuse investigations were entitled to qualified immunity
from Section 1983 actions, even when the intrusion was substantially
greater than the search involved Landstrom.2 7 The court in Landstrom
concluded that the parents had failed to "'place the actions taken as to
either child outside any "clearly established" constitutional norm,'" and
the lower court was correct in dismissing the action.2"
II.

INHIBITORS TO REPORTING

Even when mandatory reporters are aware of their responsibilities, and
are knowledgeable about the proper procedures for making a report, many
still fail to file reports of suspected abuse.
A.

Fearof Retaliation

School personnel may hesitate in making child abuse reports because
they fear that parents may retaliate by bringing law suits against them.
However, mandatory child abuse reporting statutes provide immunity for
"mandatory reporters" who report suspected cases of child abuse in "good
25. Id. at 676 (quoting Darryl H. v. Coler, 801 F.2d 893, 900-01 (7th Cir. 1986)).
26. Id.
27. Id. at 678. The court cited the following case law: Doe v. Hennepin County, 858 F.2d
1325, 1329-30 (8th Cir. 1988), cert. denied, 490 U.S. 1108 (1989) (unless "malice or improper
motives" can be shown, public employees were entitled to qualified immunity for removing children from their homes due to suspected abuse); Hodorowski v. Ray, 844 F.2d 1210, 1217-18 (5th
Cir. 1988) (public employees were entitled to immunity when they removed children from their
homes due to suspected abuse); Robison v. Via, 821 F.2d 913, 921 (2d Cir. 1987) (public employees were entitled to immunity when they took children into custody due to suspected abuse).
28. Landstrom, 892 F.2d at 678 (7th Cir. 1990) (quoting Landstrom v. Illinios Dep't of Children & Family Servs., 699 F. Supp. 1270, 1275 (N.D. III. 1988), summaryjudgment grantedsub
nom. Landstrom v. Barrington Sch. Dist. 220, 739 F.Supp. 441 (N.D. Ill. 1990), aff'd, 892 F.2d
670 (7th Cir. 1990)). Wisconsin statutes do protect children from unreasonable strip searches by
school employees under Wis. STAT. § 948.50 (1990).
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Furthermore, a school district was not held liable for defamation

based solely upon a school official's report of suspected child abuse.30
Other concerns of educators who make a report pertain to its confidentiality. Some worry that if they make a report, they or their family members
may be harassed. In Wisconsin, the name of the initial reporter is to be
kept confidential in all cases.3" Breach of confidentiality carries a fine of up

to $1,000, imprisonment up to six months, or both.32
It is important to note that reporting is not restricted to mandatory reporters. In Wisconsin, any person "having reason to suspect that a child
has been abused or neglected or reason to believe that a child has been
threatened with abuse or neglect and that abuse or neglect of the child will
occur" may also make a report to the proper authorities.3 3 Neither
mandatory nor permissive reporters can be discharged from employment
for making a report.34
29. Each state reporting statute provides for some kind of immunity from prosecution for
those reporting cases of child abuse. Jacqueline V. Switzer, Now's the Time to Reexamine Your
Policy on Reporting ChildAbuse, AM. SCH. BOARD. J., Nov. 1985, at 41, 42. See e.g. Wis. STAT.
§ 48.981(4) (1990). The Wisconsin law states:
Any person or institution participating in good faith in the making of a report, conducting
an investigation, ordering or taking of photographs or ordering or performing medical
examinations of a child under this section shall have immunity from any liability, civil or
criminal, that results by reason of the action. For the purpose of any proceeding, civil or
criminal, the good faith of any person reporting under this section shall be presumed.
Wis. STAT. § 48.981(4) (1990).
Case law also provides support for immunity for educators. See e.g., Sowers v. Bradford Area
School Dist., 869 F.2d 591 (3d Cir. 1989) (unpublished opinion), vacated sub nom. Smith v. Sowers, 490 U.S. 1002 (1989), on remend sub nom. Sowers v. Bradford Area Sch. Dist., 887 F.2d 262
(3d Cir. 1989), cert. denied sub nom. Smith v. Sowers, 493 U.S. 1044 (1990) (teacher is not liable
when reporting in good faith); Krikorian v. Barry, 191 Cal. App. 3d 1211, 242 Cal. Rptr. 312
(1987) (when legislation requires certain individuals to be mandatory reporters, they are entitled
to immunity from liability); Dunajewski v. Bellmore-Merrick Cent. High Sch. Dist., 138 A.D.2d
557, 526 N.Y.S.2d 139 (App. Div. 1988) (educators will receive immunity from liability when they
use good faith); McDonald v. State, 71 Or. App. 751, 694 P.2d 569 (1985), appealdenied sub nom.
McDonald v. Children Servs. Div., 299 Or. 31, 698 P.2d 964 (1985). Landstrom pointed out that
qualified immunity shields government officials from libility from civil damages when performing
disretionary functions, "unless their conduct violates clearly established statutory or constitutional rights of which a reasonable person would have known." Landstrom v. Illinois Dep't of
Children & Family Servs., 892 F.2d. 670, 675 (7th Cir. 1990) (citing Harlow v. Fitzgerald, 457
U.S. 800, 818 (1982)).
30. See, e.g., Davis v. Durham City Sch., 91 N.C. App. 520, 372 S.E.2d 318 (1988).
31. Wis. STAT. § 48.981(7) (1990).
32. Wis. STAT. § 48.981(7)(f) (1990).
33. Wis. STAT. § 48.981(2) (1990).
34. Id.
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B.

Abuse in School

Another situation where school personnel may hesitate reporting abuse
is when a co-worker is suspected of abusing students in school. While every
state prohibits excessive corporal punishment, only twenty states have regulations or statutes outlawing all corporal punishment. 5
Nonetheless, through collected data, a horrifying picture of brutality
has emerged. In 1988, the U.S. Department of Education reported that one
million school children were hit by teachers, coaches, or principals each
year. 6 Litigation has centered on situations where teachers or administrators have applied unreasonable or excessive use of force, and on situations
when corporal punishment was used in states or districts where it is prohibited.3 7 Injuries due to excessive corporal punishment are not confined to
injured buttocks. Excessive corporal punishment has also resulted in "a
cerebral concussion and sprained neck, impaired hearing, a perforated eardrum, a sprained arm and facial abrasions, chipped teeth, and fractures of

35.

DEBORAH DARo ET AL., REDUCING CHILD ABUSE 20% BY 1990: OUR ACCOMPLISH-

MsNs (The National Committee for Prevention of Child Abuse, 1990). Wisconsin is one of the
states that prohibit corporal punishment by state statute. Some types of physical contact are
appropriate however. For example, in Wisconsin, the law permits physical contact in certain
situations which include:
(a) Using reasonable and necessary force to quell a disturbance or prevent an act that
threatens physical injury to any person.
(b) Using reasonable and necessary force to obtain possession of a weapon or other dangerous object within a pupil's control.
(c)Using reasonable and necessary force for the purpose of self-defense or the defense of
others under § 939.48.
(d)Using reasonable and necessary force for the protection of property under § 939.49.
(e)Using reasonable and necessary force to remove a disruptive pupil from the school
premises or motor vehicle.., or from school-sponsored activities.
(f)Using reasonable and necessary force to prevent a pupil from inflicting harm on himself
or herself.
(g)Using reasonable and necessary force to protect the safety of others.
(h)Using incidental, minor or reasonable physical contact designed to maintain order and
control.
WIS. STAT. § 118.31(3) C1990).
To determine whether the educator acted within the exceptions listed above, the court will
give deference to reasonable, good faith judgements made by an official, employee, or agent of a
school board. Wis. STAT. § 118.31(4) (1990).
36. Cindy S. Moelis, Banning CorporalPunishment:A CrucialStep Toward Preventing Child
Abuse, 9 CHILDREN'S LEGAL RTS. J., No. 3 at 2 (1988) (citing Department of Education, Office of
Civil Rights, national projected data).
37. David J. Messina, CorporalPunishment v. Classroom Discipline: A Case ofMistaken Identity, 34 Loy. L. REv. 35, 57-69 (1988).
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various bones throughout the body." 3 Paddles, straps, straight pins, and
lye rinses have been used to re-establish discipline.3 9
Mistreatment of children in schools may take forms other than excessive
corporal punishment. There is increasing evidence that sexual abuse is occurring in the schools.' ° Child abuse in schools also extends into the emotional and mental realms.4 1 The result of these experiences often involves
maladaptive deficiencies in physical, psychological, and social functioning.4 2 Therefore, it is critical that educators are alert for abusive situations
in their own schools, and, are prepared to report them.
C. Concernfor the Child's Safety
School personnel may hesitate in making a report for fear of the child's
safety, concern that their report will break up the family unit or both. A
person who reports child abuse or neglect in Wisconsin, with reason to suspect that a child's health or safety is in danger, may request an immediate
sheriff or police department investigation.4 3 However, the federal Adoption
Assistance and Child Welfare Act of 1980 and Wisconsin Statute § 48.355
require that reasonable efforts be made to prevent removal of the child from
his or her home.' Thus, the county department will strive to assure the
safety of the child, while at the same time work toward keeping the child in
the home.
38. Id. at 59.
39. Id
40. The Pennsylvania Superior Court gave a male elementary school gym teacher a five to ten
year aggregate sentence for sexually abusing two girls who were five and eight years old. Commonwealth v. Willis, 553 A.2d 959 (Pa. Super. Ct. 1988). In another case, a principal sexually
molested a male student for four years. Fisher v. Independent Sch. Dist., 357 N.W.2d 152 (Minn.
Ct. App. 1984). In one case, a male music teacher was found guilty of engaging in a year-long
affair with a thirteen year old girl. Osterback v. State, 789 P.2d 1037 (Alaska Ct. App. 1990).
41. Psychological maltreatment can be associated with "rejecting, degrading, terrorizing, isolating, corrupting, exploiting, and denying emotional responsiveness." See generally
BROADHURST, supra note 9. Wisconsin defines emotional damage as
harm to a child's psychological or intellectual functioning which is exhibited by severe
anxiety, depression, withdrawal or outward aggressive behavior, or a combination of those
behaviors, which is caused by the child's parent, guardian, legal custodian or other person
exercising temporary or permanent control over the child and for which the child's parent,
guardian or legal custodian has failed to obtain the treatment necessary to remedy the
harm. "Emotional damage" may be demonstrated by a substantial and observable change
in behavior, emotional response or cognition that is not within the normal range for the
child's age and state of development.
Wis. STAT. § 48.981(l)(cm) (1990).
42. MARLA R. BRASSARD, ET AL., PSYCHOLOGICAL MALTREATMENT OF CHILDREN AND
YOUTH 219 (1987).
43. Wis. STAT. § 48.981(3)(b) (1990).
44. Wis. STAT. § 48.355 (1990).
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Teachers may complain that even when they make a report, nothing is
done about the problem." Social services operate under a legal mandate
from the state. They are required to offer information about abuse before
they can act. If facts are not available, the case may go no further. If this
happens, and the teacher notes further abuse, another report should be
filed. A second report of suspected abuse will help build a case for social
services. Educators must be encouraged to document what they observe
because good documentation gives social workers the information necessary
to intervene.
III.

CONSEQUENCES OF FAILING TO REPORT

Under Wisconsin law, a mandatory reporter who fails to report may be
fined not more than $1,000, incarcerated up to six months, or both.46
Although most laws do not address the question of civil liability when child
abuse is not reported, a few statutes do expressly state that civil liability
applies when a failure to report is the proximate cause of further abuse. 47
Section 1983 creates a type of tort liability for those acting on behalf of
the state.4 8 Under section 1983, liability may be applied to school districts
and public school officials when they violate constitutional or federal statutory rights of students.4 9 Liability may be imposed if a district's supervi45. BROADHURST, supra note 9, at 39.

46. Wis. STAT. § 48.981(6) (1990). Penalties in other states range from a five day jail sentence to one year in jail. Fines can vary from ten dollars to one thousand dollars. See Louis
FISHER, ET AL., TEACHERS AND THE LAW 66-68 (2d ed. 1987).

47. ARK. CODE ANN. § 12-12-504(b) (Michie 1987 & Supp. 1991); 22 COLO. REV. STAT.
§ 19-3-304(4)(b) (1986 & Supp. 1990); IOWA CODE ANN. § 232.75 (West 1985 & Supp. 1991);
MICH. COMP. LAWS § 722.633 Supp. 1991); MONT. CODE ANN. § 41-3-207(1) (1991); N.Y. Soc.
SERV. LAW § 420(2) (McKinney 1983). For more discussion on civil liability see Siegel, Failure
to Report Suspected Child Abuse: Potential Civil Rights Liabilityfor School District, 34 ED. L.
REP. 345 (1987); FISCHER, supra note 46, at 67 (discussing penalties for failing to report); Jody
Aaron, Note, Civil Liability for Teachers' Negligent Failureto Report Suspected Child Abuse, 28
WAYNE L. REv. 183, 191-207 (1981) (discussing theories of civil liability for not reporting child
abuse and neglect).
48. 42 U.S.C. § 1983 (1988) states in part:
[E]very person who, under color of any statute, ordinance, regulation, custom, or usage,
State or Territory or the District of Columbia, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other proper proceeding for
redress.
49. See Carey v. Piphus, 435 U.S. 247 (1978); Ingraham v. Wright, 430 U.S. 651 (1977).
Qualified or good faith immunity affords limited protection to certain individuals from civil rights
liability. However, the Supreme Court has stated that qualified immunity is limited because if it
were not, boards would not be deterred from promulgating unconstitutional policies. See Kentucky v. Graham, 473 U.S. 159 (1985), on remandsub nom. Graham v. Wilson, 791 F.2d 932 (6th
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sory officials "knew or should have known" that (1) abuse was taking place
within a school, yet they failed to take remedial action, or (2) if training or
supervision was grossly inadequate, and represented deliberate indifference
or tacit authorization of the offensive acts.50
There is some question as to whether a special relationship exists between students and their school district which creates an affirmative duty to
protect students. In DeShaney v. Winnebago County Department of Social
Services,5" the U.S. Supreme Court concluded that a duty to protect may
arise in "special relationships" created by the government.5 2 Some courts
have found that this duty may exist on the part of school because the school
places the child in the hands of its employees, and has the power to either
leave them with the employee or to remove them.5 3 Failure to protect students from employees could result in Section 1983 liability for a school

district.
IV.

OTHER MEASURES TO PREVENT ABUSE

Several measures are discussed below that may assist in stopping the
cycle of abuse and neglect in Wisconsin schools.
A.

Mandatory Revocation

The Wisconsin Legislature has taken a strong stand to stop abuse and
neglect. A recently created statute requires the state superintendent to revoke a teacher's license if the educator is convicted of a felony involving a
crime against children, a crime against life and bodily security, or an
equivalent crime in another state or country.54 A revoked license can be
reinstated six years after the conviction only "if the person establishes by
Cir. 1986); Owen v. City of Independence, 445 U.S. 622 (1980), on remand,623 F.2d 550 (8th Cir.
1988).
50. Stoneking v. Bradford Area Sch. Dist., 856 F.2d 594 (3d Cir. 1988), vacated sub nor.
Smith v. Stoneking, 489 U.S. 1062 (1989), on remandsub nom. Stoneking v. Bradford Area Sdh.
Dist., 882 F.2d 720 (1989), cert. denied sub nor. Smith v. Stoneking, 493 U.S. 1044 (1990).
51. DeShaney v. Winnebago County Dep't of Social Serv., 489 U.S. 189 (1989).
52. IdL at 197. The Court stated: "The affirmative duty to protect arises not from the State's
knowledge of the individual's predicament or from its expressions of intent to help him, but from
the limitation which it has imposed on his freedom to act on his own behalf." Id at 200. However, in DeShaney, the Court found that no duty to protect existed because the Department of
Social Services had not placed the child in the position of peril. Id. at 200-01.
53. In Stoneking, the court stated that "There is thus an adequate basis from the Pennsylvania child abuse reporting and in loco parentisstatutes, coupled with the broad common law
duty owed by school officials to students, to conclude there was a desire on the part of the state to
provide affirmative protection to students." Stoneking, 857 F.2d at 603. See also Pagano v. Massapequa Public Sch., 714 F. Supp. 641 (E.D.N.Y. 1989).
54. Wis. STAT. § 115.31 (1991).
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clear and convincing evidence that he or she is entitled to [the license]." 55
The superintendent may only grant reinstatement of a license prior to the
56
six year period if the conviction is reversed, set aside, or vacated.
The same statute requires an administrator of a school district, or a Cooperative Educational Service Agency ("CESA"), or the presiding officer of
a governing board, to report to the state superintendent, the name of any
person employed by the school district or agency, and licensed by the state
superintendent if one of the following occurs:
1. The person is charged with a crime under ch. 948, including a
crime specified under § 948.015, a felony with a maximum term of
imprisonment of at least 5 years or a crime in which the victim was a
child;
2. The person is convicted of a crime described under subd. 1 or of
4th degree sexual assault under § 940.225(3m);
3. The person is dismissed, or his or her contract is not renewed,
by the employer based in whole or in part on evidence that the person engaged in immoral conduct;
4. The person resigns and the administrator has a reasonable suspicion that the resignation relates to the person having engaged in immoral conduct.57
Furthermore, the statute requires an administrator to report any unlicensed
person employed by the educational agency, if the person is convicted of a
crime against children, a felony with a maximum prison term of at least five
58
years, or a crime in which the victim was a child.
There are five other states that have some mandatory teacher license
revocation provisions as of the writing of this article. They include Utah, 9
Oklahoma,' New York,6 1 Oregon,62 and California.6 3
55. Wis. STAT. § 115.31(2r)(a) (1991).

56. Wis. STAT. § 115.31(2r)(b) (1991).
57. Id
58. Idk Wisconsin also has legislation concerning school bus drivers. Under Wis. STAT.
§ 343.12, the Department of Transportation shall issue a school bus endorsement to a person only
if the person has not been convicted of reckless driving or other offenses within the two-year
period immediately preceding the date of application or, subject to the substantial relationship to
licensed activity requirement of the Fair Employment Act, the person "has not been convicted of
felony or offense against public morals" within the preceding five years. Wis. STAT.
§ 343.12(2)(d)(e) (1970). Furthermore, the secretary of the Department of Transportation shall
deny the license of a person who falls into one of the classes of persons to whom the law prohibits
issuance of a license or endorsement. Wis. STAT. § 343.25(4) (1989-90); Wis. ADMIN. CODE
TRANs. § 110.03(1) (Dec. 1987).
59. UTAH CODE ANN. § 53A-6-104 (1989).
60. OKLA. STAT. ANN. tit. 70, § 18-116E (West 1989).

61. N.Y. EDUC. LAW § 805.01 (McKinney 1985).
62. OR. REv. STAT. § 342.175 (1989).
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School District Policies

School districts should have a policy regarding child abuse.' The policy should underline the board's concern for abused children, require the
reporting of abuse and neglect in accordance to state law, and provide for
administrative penalties for failure to report. Procedures for reporting must
be communicated to those required to report, as well as to those considered
permissive reporters. In particular special education teachers need to be
educated about the indicators of child abuse because abused children often
have academic difficulty and emotional disturbances." School districts
should be clear that reporting is not optional, and that it is a requirement
mandated by law with penalties of imprisonment, a fine, or both.
To protect educators against false allegations of child abuse, policies
must be developed and communicated to teachers concerning appropriate
contact with students. School districts must inform their employees that
not providing proper protection to students could be interpreted as abuse.
C

Protective Measures

In Wisconsin, school districts are required to design programs to educate children on protective measures.66 These programs are designed to
provide pupils with knowledge of effective means to recognize, avoid, prevent, and halt physically or psychologically intrusive or abusive situations
which may be harmful to them, including child abuse, sexual abuse, and
child enticement. Instruction needs to be developed which will assist students to develop responses to these situations instead of relying on reactive
measures.

67

63. CAL. EDUC. CODE §§ 44424.25, 44940.5 (West 1978 & Supp. 1991).
64. CYNTHIA TOWER, How SCHOOLS CAN HELP COMBAT CHILD ABUSE AND NEGLECT
(2d ed.1987); F. G. Bolton Jr., No Turning Back. The School and Child Maltreatment, EDUC.
LEADERSHIP, Mar. 1983, at 25; Joy J. Rogers, Ask These Key Questions When You Review Child
Abuse ReportingPolicies, Am. SCH. BOARD. J., Jan. 1988, at 33; see generally Debra J. Tharinger,
et al., Prevention of Child Sexual Abuse: An Analysis of Issues EducationalPrograms, and Research Findings, 17 SCH. PSYCHOL. REv. 614 (1988); Karen Jensen, Schools Take Measures to
Safeguard Children, THE Focus (Wisconsin Association of School Boards policy publication,
Madison, WI), Oct. 1986, at 1.
65. Mullins, supra note 10.
66. Wis. STAT. § 118.01(2)(d)(8) (1990).
67. For ideas on teaching children defensive methods, see Sheila K. Hollander, Coping with
Child Sexual Abuse through Children'sBooks, 23 ELEMENTARY SCH. GUIDANCE & COUNSELING
183 (1989). Comics featuring "Spiderman" on emotional abuse, sexual abuse, and physical abuse
are available through the Wisconsin Committee for Prevention of Child Abuse in Madison, Wisconsin, and from the National Committee for Prevention of Child Abuse in Chicago, Illinois. The
Chicago office has a variety of materials that can be ordered.
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Schools may wish to consider targeting particular groups of children for
instruction on protective behaviors. For example, schools should provide
programs for latchkey children or those identified as at-risk students.
D. Helping the Family
Although social service agencies are available to treat parents, the
child's school can offer help as well. Schools can provide programs and
services which can directly benefit abusive parents, as well as others who
are having difficulty raising their children. 8 For example, parent education
programs may be offered through the school. Such programs can emphasize parenting skills, assist parents in dealing with specific problems, and
offer alternative ways to discipline children. Schools may also offer an early
childhood program which emphasizes the process of child development.
Such a program would offer parents insight as to realistic expectations of
children, and how parents can enhance their child's development. Adult
education programs may be another option for schools to offer. These
might include high school equivalency, occupational training, or recreation
programs. All of the programs discussed above can help parents by providing them with an opportunity to learn, to meet new friends, and to pursue
new interests - the kinds of things that are important to break the pattern of
isolation that is commonplace in abusive and neglectful parents.
V.

CONCLUSION

It is critical that educators appreciate how important their role is in
making reports. Helping to stop child abuse and neglect is a courageous
act. A report sets in motion the helping process for both the child and for
the family. Educators can be the key to starting this healing process and
"helping kids who are hurting."
LINDA

L. HALE, PH.D.

JULIE UNDERWOOD,

J.D., PH.D.*

68. See BROADHURST, supra note 9, at 43.
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